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Tém tat

Theo s6 liéu thong ké ciia Uy ban qudc gia v& Ngudi khuyét tat, ca nude hién c6 6.225.519 ngudi khuyét tat (NKT) tir 5
tudi trg 1én. Trong d6, hon 40% NKT dang trong do tudi lao dong va c6 kha ning lao dong, nhung chi ¢6 31,7% NKT lam
viée tai cac co quan, to chire, doanh nghiép. Mic di phap luat qudc gia ciing dé cé cac quy dinh cu thé vé viée yéu cau cac
co quan, doanh nghiép, t6 chirc khong duoc tir chdi tuyén dung ngudi lao dong 1a NKT néu c6 du tiéu chudn, nhung nhiéu
don vi, doanh nghiép ludn vién cac li do dé tr chéi nhan ho vao 1am viéc. NKT van gap rat nhiéu kho khan trong viéc hoc
nghé hodc md cac co so san xuét, kinh doanh. S6 NKT tim duoc viée sau dao tao nghé con thép. Bai viét tap trung phan
tich va danh gia thuc trang quy dinh phép luat Viét Nam hién hanh vé lao dong 1a NKT, tir d6 d& xut cac giai phap hoan
thién gitip NKT dugc dam bao diéu kién tham gia lao dong nhu nguoi khong khuyét tat.

Tir khéa: Nguoi khuyét tat, lao dong 1a ngudi khuyét tat, phap luat vé lao dong 1a ngudi khuyét tat.

Abstract

According to statistics of the National Committee on people with disabilities, there are 6,225,519 people with disabilities
from 5 years old and up, of which more than 40% of people with disabilities are of working age and have working
capacity, but only 31.7% of people with disabilities work in agencies, organizations and enterprises. Although national
laws also have specific provisions on requiring agencies, businesses and organizations not to refuse to hire workers who
are disabled if qualified, but many units, enterprises always give reasons to refuse to accept them to work. People with
disabilities still face many difficulties in apprenticeship or opening production and business establishments. The number
of people with disabilities finding jobs after vocational training is low. The paper focuses on analyzing and assessing the
current situation of Vietnamese law provisions on workers with disabilities, thereby proposing complete solutions to help
people with disabilities be guaranteed working conditions like people with no defects.

Keywords: People with disabilities, disabled workers, laws on disabilityemployment.

1. Pit van dé quyén loi chinh dang. Do d6, viéc bao vé, chim
NKT 13 nguoi ¢6 mot hoidc nhidu khiém soOc, gido duc va tao viéc lam cho NKT, tao diéu
khuyét vé thé chit hogc/va tinh thin dan dén suy ~ ki¢n cho ho vuot qua nhimg kho khan, hoa nhap
giam kha nang thyuc hién cac hoat dong, sinh hoat vao doi song cong dong 1a nhiing hoat d(f,)ng coy
hang ngay. O tit ca cac qubc gia trén thé gidi, nghia chinh tri, xa hdi va nhan van sau sac.
NKT luén dugc coi la thanh vién thudéc nhom Theo To chirc Y té Thé gidi, hién nay trén thé
yéu thé, d& bi ton thuong va bi xdm pham nhimg  gidi c¢6 hon 1 ty ngudi c6 khiém khuyét vé thé
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chét, cam giac, tri tué hodc tam than dudi cac
hinh thitc khac nhau. Con sd nay tuong dwong
v6i khoang 15% dan s6 thé gidi. Qudc gia nao
cling c6 NKT, va hon 2/3 trong sb d6 song tai cac
nude dang phat trién [6]. Tai Viét Nam, lao dong
khuyét tat chiém mot luong khong nho, khoang
7,8% déan s6. D€ bao vé va tao diéu kién tt nhat
cho NKT tham gia vao thi truong lao dong, nha
nude ta di co nhiéu chinh sach ciing nhu ban
hanh hé théng cac van ban phap luat vé day nghé,
tw vin gidi thiéu viée lam, tao viéc lam,... Dac
biét 1a gan day, ngay 11/3/2019, Tong Bi thu -
Chu tich nuéc Nguyén Phi Trong da ky vin kién
phé chuan Viét Nam gia nhap vao Cong wdc 159
ctia T6 chirc Lao dong quéc té - ILO. Pay 1a budc
phat trién quan trong trong tai thich tng nghé
nghi¢p va viéc lam cho NKT, khéng dinh manh
mé cam két ctia Viét Nam trong vi¢c bao dam, tao
diéu kién thuan lgi cho nguoi lao dong khuyét tat
khong bi phan biét ddi xtir vé lao dong va viéc
lam. Tuy nhién, thuc té tai Viét Nam, lao dong
1a NKT van gap rat nhiéu kho khan khi tham gia
vao thi truong lao dong va phap luat hi¢n hanh
diéu chinh vé lao dong 1a NKT chwa dam bao
dugc tinh tuong thich cao voi cong ude nay. Viét
Nam van con quan niém rang NKT di khuyét
lai tat nén kha nang lao dong giam sut, hi€u qua
kém, c6 khi con la gdnh nang cho nguoi str dung
lao dong. Tir quan niém d6 dan dén tinh trang
NKT khong cé viéc [am hodc cé viéc [am nhung
thu nhap thap khong du nudi séng ban than. D6
cling 12 mot trong nhiéu nguyén nhan dan dén
su tu ti, su sut kém vé tinh than va thé chit cua
nhirg NKT. C6 thé noi rang: Viéc xa lanh, ki thi
va han ché tiép xuc v6i NKT la nhiing diéu dé
dang bt gip trong cudc séng hiang ngay. Quyén
con ngudi cia NKT néi chung va quyén lao dong
cua NKT néi riéng chua dugc tiép can va bao vé.
Mot bo phan 16n trong xa hoi van coi NKT nhu 1a
mot ganh nang can duoc hd trg vé mit phuc loi.

Tur thyc trang trén, viéc lam sang to cac véan dé
1y luan vé lao dong 1a NKT; dong thoi phan tich,
danh gia thyc trang quy dinh va hi¢u qua thyc

hién céc quy dinh phap luat Viét Nam hién hanh
vé lao dong 1a NKT trong thuc tién dé tir d6 dé
xut cac giai phap hoan thién 1a mot van dé mang
tinh cap thiét can duoc nghién ctru.

2. Khai niém lao dong l1a nguoi khuyét tat

Lao dong la hoat dong c6 muc dich, c6 y thuc
ctia con ngudi nham thay ddi cac vat thé ty nhién
phit hop v6i nhu cau ciia con ngudi. Hay néi cach
khac, lao dong chinh 1a qua trinh két hop cua strc
lao dong va tu liéu san xuat dé san xuat ra san
pham phuc vu nhu cau con nguoi. Ngay nay, con
nguoi su dung stc lao dong ciia minh khong chi
g06i gon trong viéc tao ra san pham phuc vu nhu
cau cép thiét cia minh ma con sir dung n6 dé tim
kiém thu nhap nuéi séng ban than va gia dinh.

Theo khodn 1 Diéu 3 Luat Viéc 1am nam 2013:
“Nguoi lao dong la cong dan Viét Nam tur du 15
tuéi tré 1én, ¢6 kha néing lao dong va c¢é nhu cdu
lam viéc”. Theo khoan 1 Piéu 3 cua B luat Lao
dong ndm 2012: “Ngwoi lao dong la nguoi tir
i 15 tuéi tré lén, cé kha néing lao dong, lam
viéc theo hop dong lao dong, dwoc tra hrong va
chiu si quan 1y, diéu hanh ciia nguoi sir dung lao
déng”. Khi ¢6 nhu cau tim kiém viéc 1am, cac ca
nhan phai img tuyén va dap ung cac yéu cau dat
ra cia nguoi tuyén dung thi méi duoc tuyén vao
doanh nghiép. Tai d6, quyén va nghia vu phat
sinh gitta nguodi lao dong va nguoi st dung lao
dong duoc thé hién thong qua mot hgp déng. Va
nguoi st dung lao dong s€ phai chi tra mot khoan
tién luong xtmg dang voi stre lao dong ma nguoi
lao dong da bo ra. Nhu vay, co thé noi lao dong
khong don thuan chi dimg lai ¢ viéc tao ra gia tri
phuc vu nhu cAu can thiét ctia ban than, ma no
con la ngué)n dem lai thu nhap 16n cho ca nhan
biét khai thac va st dung.

Tuyén ngdn Qudc té Nhan quyén nim 1948
ctia Dai Hoi dong Lién Hop Quéc ghi nhan: “Mdi
ngueoi déu cé quyén lam viéc, tw do chon nghé,
duoc co nhitng diéu kién lam viéc thudn loi va
chinh dang va dwoc bao vé cho”hg lai nan that
nghiép”. Va nguoi khuyét tat ciing khong ngoai



1¢. Hién nay, Luat Nguoi khuyét tat va Bo luat
Lao dong chua dua ra khai niém cu thé vé lao
dong 1a nguoi khuyét tat cling nhu cac diéu kién
phap 1y ddi vai lao dong 1a NKT. Tuy nhién, dya
vao quy dinh chung vé ngudi lao dong thi NKT
khi tham gia vao quan h¢ lao dong phai dam bao
cac diéu kién vé chii thé theo yéu cau ciia phép
luat lao dong:

Thir nhat, vé d6 tudi: Theo quy dinh cia Bo
luat Lao dong nam 2012 va Nghi dinh 148/2018/
ND-CP vé stra ddi, bd sung mot s6 diéu cua Nghi
dinh s6 05/2015/ND-CP ngay 12 thang 01 nim
2015 cta Chinh phu quy dinh chi tiét va huéng
dan thi hanh mot sé ndi dung cua B¢ luat Lao
dong thi NKT muén trd thanh chi thé va tham
gia ki két hop dong lao dong phai 1a nguoi thudc
cac truong hop sau day: “(i) Ngwoi lao dong
tir dii 18 tuéi tré lén; (ii) Nguoi lao dong chira
thanh nién tir dii 15 tuéi dén dudi 18 tuéi va cé
sw dong y bang van ban ciia ngieoi dai dién theo
phap ludt cua nguoi lao dong,; (iii) Nguwoi dai
dién theo phdp ludt déi véi nguoi dudi 15 tudi va
6 sw dong ¥ ciia nguwoi dwdi 15 tudi; (iv) Nguoi
lao dong dwoc nhitng nguoi lao dong trong nhom
1y quyén hop phdp giao két hop dong lao dong”.

Thir hai, NKT phai c6 kha nang lao dong.
NKT 1a nguoi bi khiém khuyét mot hay nhiéu bo
phan co thé hodc/va tinh than din dén suy giam
lau dai vé kha nang thuc hién cac hoat dong, sinh
hoat hang ngay [2]. Tuy nhién khong vi thé ma
nham 1an gitta khiém khuyét va khong c6 kha
ning lao dong hay mat kha ning lao dong. Dan
chiéu theo quy dinh tai Muc 1 Phan II cua Nghi
quyét 03/2006/ND-HDTPTC ngay 08/7/2006
ctia Hoi dong Tham phan Toa an nhan dan tdi
cao vé hudng dan 4p dung mét s6 quy dinh cua
B luat Dan su vé boi thudng thiét hai ngoai hop
dong, quy dinh vé “mat kha nang lao dong” dugc
boi thuong thiét hai nhu sau: “Trong trueong hop
sau khi diéu tri, nguoi bi thiét hqai mat kha nang
lao dong va cdn c6 nguoi thwong xuyén cham
soc (nguoi bi thiét hai khong con kha nang lao
dong do bi li¢t cot séng, mui hai mat, liét hai chi,
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bi tdm than ndng va cdc truong hop khic do co
quan nha nwée c6 tham quyén quy dinh bi suy
gidm kha néng lao ddng vinh vién tir 81% tro
lén) thi phdi boi thuong chi phi hop Iy cho viéc
cham séc ngwoi bi thiét hai”. Theo Khoan 2 Diéu
3 Luat Nguoi khuyét tat nam 2010 thi NKT duoc
chia thanh ba nhom dua theo mirc 30 NKT, gé)m
cO: NKT dac biét nang, NKT nang va NKT nhe.
Tur nhitng phan tich trén, ngoai tror nhiitng NKT
ma duoc co quan c6 tham quyén xac dinh mirc
d6 khuyét tat lam suy giam kha niang lao dong
tir 81% tré 1én thi NKT van c6 di kha ning lao
dong va tiép tmg cong viée theo yéu cau dit ra
cua nguoi su dung lao dong.

Thir ba, phai do chinh NKT thyc hi¢n trén thuc
té. Quan h¢ lao dong la quan hé tdn tai yéu td phu
thudc phap ly gitra nguoi lao dong va nguoi str
dung lao dong phat sinh thong qua hop dong lao
dong. Trén co s¢ hi€u qua cong viéc ma nguoi
lao dong thuc hién, nguoi st dung lao dong sé€
tra mot khoan tién cong twong tng. Chinh vi vay,
quan hé lao dong mang tinh dich danh, phai do
chinh nguoi lao dong thuc hién. NKT khi ki hgp
ddng va tré thanh nguoi lao dong, thi phai tu
minh thyc hién nhitng cong vi¢c dugc giao theo
ding thoa thuén.

Ngoai ra, véi tinh dic thu 1a sy khiém khuyét
vé thé chat hodc/va tinh than khién NKT gip
nhiéu khé khian dé c6 thé thuc hién cac cong
viéc trong diéu kién va méi truong lam viéc nhu
nguoi binh thuong. Theo ILO thi co hdi c6 mot
viéc lam phu hop, tru lau dai véi cong viéc do
ctia NKT bi han ché rit nhidu boi hau qua cia
cac khiém khuyét. Vi vay, tit ca cac qudc gia trén
thé gidi déu c6 nhitng chinh sach va co ché riéng
d6i voi lao dong 1a NKT. Mot phan 1a dé hd trg
ho trong qua trinh lao dong tao ra thu nhdp nuodi
song ban than, phan khac lam tét cac chinh sach
nay s& giup qudc gia d6 khai thac va st dung
ngudn lao dong trong xa hoi mot cach hop 1y va
hiéu qua. Do do, khong doanh nghiép nao dugc
quyén tir ch6i néu NKT tham gia Gng tuyén va
dap tmg dugc tat ca cac diéu kién tuyén dung ma
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ngudi sir dung lao dong dit ra ciing nhu cac diéu
kién vé mit chu thé do phap luat quy dinh.

T nhitng phan tich va ludn giai da néu, tac gia
dua ra dinh nghia: “Lao dong la NKT la nguoi
tir dii 15 tuéi tro 1én, c¢é nhitng khiém khuyét vé
bo phan co thé hodc/va tinh than nhung van cé
khd néng lao déng va lam viéc theo hop dong lao
dong, dwoc tra lwong va chiu sw quan 1y, diéu
hanh cua nguwoi sw dung lao dong”. Nha nudc
tao diéu kién dé NKT phuc hdi kha nang lao
dong, duogc lam viéc phu hop voi suc khoe va
dic diém ciia NKT. Luat Nguoi khuyét tat nim
2010 ciing nghiém cim céc doanh nghiép tir ch6i
tuyén dung hodc dit ra cac yéu cau trai phap luat
nham han ché hodc tir chdi co hoi tim kiém viée
lam ctia lao dong 1a nguoi khuyét tat.,

3. Panh gia thye trang phap luit Viégt Nam vé
lao dong I3 ngudi khuyét tat

Tir 1/1/2011 dén nay, phap luat vé lao dong la
NKT va thuc tién thyc hién cac quy dinh d6 da
dat duoc nhiéu két qua tich cuc. Cac quy dinh
phép luat dugc xay dung va hoan thién phu hop
Vo1 yéu cAu dit ra cia thuc tién va su tuong thich
v6i cac cong ude quoc té ma Viét Nam 1a thanh
vién. Theo quy dinh ciia cac cong wéc, qudc gia
thanh vién phai c6 trach nhiém xay dung, thuc
hién va dinh ky xem xét lai chinh sach qudc gia
trong linh vyc dam bao cac quyén ciia NKT, phuc
hdi chtc ning lao dong va viéc lam cho NKT.
Hién nay, B6 Lao dong - Thuong binh va Xa hoi
phdi hop cac bo, nganh lién quan xay dung, ban
hanh va ra soat cac chinh sach, cac quy dinh phéap
luat lién quan dén NKT trén co sé cac noi dung
ctia cong wdc. Nho vay ma hé thong phap luat
vé lao dong l1a NKT duogc cai thi¢n. Tao nhiéu
co hoi hon cho NKT duoc hoc tap, day nghé va
tim kiém viéc lam. NKT day da d& dang tiép can
voi nguén von wu dai dé hoc nghé, tim viéc lam.
Ngan hang chinh sach xa hoi di phan b ngudn
v6n wu dai cho hang nghin du 4n ctia NKT va co
s& san xuat, kinh doanh st dung nhiéu lao dong
1a NKT [3]. Nhiéu dia phuong thanh lap va bd

tri kinh phi tir quy viéc lam cho NKT dé hd tro,
tao viéc lam. Nhiéu co sé giao duc nghé nghi¢p
cling nhu ) lugng NKT duogc nhan vao lam viéc
da tang 1én rat nhiéu so véi trudc day. Nho d6 ma
NKT tim dugc viéc lam phu hop, cé thu nhédp va
giam bot ganh nang cho gia dinh va xa hoi.

Céc quy dinh trong Luat Nguoi khuyét tat nam
2010 va B0 luat Lao dong nam 2012 da tao diéu
kién cho lao dong 1a NKT dugc bao vé cac quyén
con ngudi co ban. Cy thé, thong qua cac quy dinh
vé ning cao chit luong day nghé, tu van tim viéc
mién phi, khuyén khich va hd tro diéu chinh moi
truong 1am viée phu hop vé6i sy khiém khuyét
cua NKT da tao nén mot 1an song viéc lam manh
mé trong thi truong lao dong Viét Nam. Rat
nhiéu doanh nghiép, co s¢ san xuat duoc thanh
lap dé danh riéng cho lao dong la NKT. Pac bi¢t
cac quy dinh rang budc trach nhiém vé an toan
lao dong va yéu cau vé kham chita bénh dinh ki
cho lao dong thude vé trach nhiém cua nguoi s
dung lao dong da giip giam ganh nang tai chinh
cho nguoi khuyét tat, dam bao cho ho yén tim
lam viéc va cong hién. Ngoai ra, cac quy dinh
va chinh sach vé nang cao chat lugng co so ha
tang, dam bao quyén tham gia giao thong va tiép
can thong tin ctia NKT ciing gop phan khong nho
gitip d& lao dong 1a NKT trong di lai, giao tiép
va hoa nhép.

Tuy nhién, bén canh nhitng két qua tich cuc
thi hién nay, phap luét vé lao dong 1a NKT ciing
c6 rat nhiéu bét cap:

Thir nhdt, cac quy dinh phap luat vé sir dung
lao dong 1a NKT thiéu tinh kha thi va chua du
manh dé tac dong dén thay d6i nhan thirc va cong
tac tuyén dung, tiép nhan lao dong l1a NKT cua
céc co quan, to chirc, doanh nghiép, ca nhan. Quy
dinh vé viéc nha nudc khuyén khich co quan, t6
chure, doanh nghi¢p nhan NKT vao lam viéc tai
khoan 1 Piéu 35 Luat Nguoi khuyét tat nam 2010
chua c6 tinh rang budc. O thoi diém hién tai, cai
thién viéc 1am cho NKT chi yéu van thong qua
cac chinh sach khuyén khich, diéu nay 1a chua



du manh dé doanh nghiép cin nhic tuyén dung.
Vi thuc té 1a, dé tuyén dung mdt lao dong khuyét
tat thi s& phat sinh nhiéu yéu cau hon so vi mot
nguoi binh thudong nhung chinh séch uvu dai tu
nha nudc thi kho tiép nhén, do do khong mot nha
kinh doanh nao khi thuc hién bai toan tuyén dung
ma lai lya chon dép s6 thiét hai cho minh.

Bén canh d6, quy dinh tai Diéu 34 Luat Ngudi
khuyét tat nam 2010 vé ty 18 dugc huong chinh
sach wu dai dbi véi co sé san xuat kinh doanh
st dung tir 30% lao dong 1a NKT tré Ién 1a chua
kha thi. Trudc tinh trang nén kinh té va sy phat
trién xa hoi nhu hién nay, c6 thé thay that nghiép
12 mot van nan chung. Va nguyén nhan dan dén
viéc khong tiép nhan NKT khong chi xuat phat
o su khiém khuyét cua hg ma con phu thude vao
trinh do hoc vén, tay nghé cua NKT. Hi¢n nay,
ty 16 NKT dugc hoc tap va day nghé van chua
cao, néu nhan lao dong khong co ning luc vao
lam viéc v6 hinh chung tr¢ thanh ganh nang cho
doanh nghiép. Vi vay, dé co thé tuyén dung duoc
30% trong tong s6 lao dong try 1én 1a didu kho
thue hién.

Thir hai, quy dinh vé thoi gio 1am viée va thoi
id nghi ngoi van con nhiéu diém chua phu hop
voi thuc tién thyc hién:

Mot 14, quy dinh vé dbi xir cong bang giita
nguoi lao dong binh thuong va lao dong 1a NKT
tai chuong VII cua B luat Lao dong nam 2012
dugc nhiéu nha nghién ctru khoa hoc phap 1y nhan
x€t 1a uwu viét, giap doanh nghi¢p khong phan
biét ddi xir trong hoat dong tuyén dung nhung
voi tac gid quy dinh nay s€ khong dem lai hiéu
qua 1au dai. Pinh nghia “nguoi khuyét tat” trong
Cong uéc s6 159 cua ILO vé tai thich Gmg nghé
nghiép va viéc lam ctia NKT nam 1983: “Thudt
ngit ngueoi cé khuyét tat ding dé chi nguoi ma
trién vong tim dwoc mot viéc lam thich hop, ciing
nhu trién vong tién bo vé mat nghé nghiép, déu bi
giam sut mot cdach ro rét, do mot su khiém khuyét
vé thé chat hodc tinh than dwoc cong nhdn ro
rang”. Dya vao dinh nghia nay ta c6 thé thay, lao
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dong la NKT co6 suc khoe giam sat hon nguoi
binh thudng, do d6 dé 1am viéc va nghi ngoi nhu
thoi gian cua nguoi binh thuong vé lau dai s&
khién ho khong thé try lau véi mot cong viée,
dac biét 1a nhiing cong viéc yéu cu nhiéu suc
lwc; nhu vay, so voi Cong ude sd 159 cua ILO 1a
thiéu su tuong thich.

Hai 13, quy dinh vé cdm st dung lao dong la
NKT suy giam kha nang lao dong tir 51% trd 1én
lam thém gio, lam viéc vao ban dém vura 1a nhan
van nhung cling vira mang tinh thach thuc cho
doanh nghiép. Trong truong hop doanh nghi¢p
can déy manh tién do san xudt thi phai bd thém
chi phi dé thué ngudn lao dong khac chir khong
duoc phép st dung cac lao dong suy giam kha
nang tir 51% tro 1én tang ca nhu ddi voi lao dong
binh thuong. Piéu nay vo hinh 1am nha tuyén
dung e dé, han ché nhan NKT. C6 nén ching
chuyén ddi tir cAm sang cho phép nhung cé diéu
kién vé luong thuong, ché d6 vu dii. Nhu vay s&
vira dem lai lgi nhuan cho doanh nghiép vira tang
thém thu nhép cho lao dong 1a NKT.

Thi ba, cong tac dao tao nghé van chua ty 18
thuan véi co hoi duoc hoc nghé va tim kiém viéc
lam cho NKT.

Hién nay, s co sé day nghé va gidgo duc
chuyén biét cho NKT dugc thanh 1ap kha nhiéu
bao gébm ca nha nudc va tu nhan. Tuy nhién, ty
1¢ ngudi tham gia hoc chua cao vi nhiéu rao can
xuét phét tir tai chinh va phan bd khong dong déu
clia cac co sO gido duc nghé nghiép. Bén canh
do, viéc hoc nghé v61 co hoi tim dugce viée lam
con chura dam bao, khoang 60% ngudi khuyét tat
sau khi hoc nghé khong tim duogc viéc lam hoac
khong du trinh d6 chuyén mén nhu yéu cau cia
nha tuyén dung [4]

Ngoai ra, co s& ha tang, cong trinh cong cong,
thong tin va truyén thong chua bio dam cho
NKT di lai, tim viéc va lam viéc. Nhan thirc cua
xa hoi vé NKT néi chung va lao dong 1a NKT
no6i riéng con chua dugce cai thién tich cuc, do
d6 NKT van con phai chiu nhiéu su phan biét, ki
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thi, c6 lap dan dén ho bi tach biét tai moi truong
lao dong.

4. Giai phap hoan thi¢n phap luit vé lao dong
12 nguoi khuyét tat & Viét Nam hién nay

Mdi qubc gia déu xdy dung luat phap phu
hop v6i hoan canh riéng cta dit nudc nham ting
cuong cac co hdi binh dang cho NKT trén thi
trurong lao dong, cling nhu c6 cac bién phép chinh
sach dé tao diéu kién tot nhat bao vé quyén lao
dong va lam viéc cua ho. O Viét Nam, nha nude
ding ra bao trg quyén lao dong, tu tao viéc lam
cho lao dong 1a NKT, c6 chinh sach khuyén khich
va uu dai cho co quan, td chure, doanh nghiép, ca
nhan tao vi¢c lam va nhan lao dong 1a NKT vao
lam viéc dé thic day tuyén dung va ting co hoi
viéc lam cho NKT. Tuy nhién, bén canh nhiing
két qua dat dugc thi Viét Nam hién c6 ty 1€ NKT
dang trong do tudi lao dong va c6 kha ning lao
d6ng nhung khong tim dugc viée 1am rit cao. Va
mot trong s6 nhitng nguyén nhan dan dén sy bat
cap nay dén tir su han ché cua cac quy dinh phap
luat. Do do, phap luat vé lao dong 1a NKT cin
stra d6i, bd sung mot s6 noi dung nhu sau:

Thir nhat, sira doi quy dinh phdp ludt vé diéu
kién hé tro wu dii cho doanh nghiép sw dung
nhiéu lao déng la nguoi khuyét tdt tai Diéu 34
Ludt Nguwoi khuyét tdt nam 2010.

Nhu dd phéan tich & phan bt cp, thi nang
cao chat luong tim kiém viéc 1am cho NKT phai
gan lién voi nang cao chét lwong ngudn nhan lyc.
Hién nay, doi ngii lao dong 1a NKT cua Viét Nam
van con nhiéu diém yéu, trinh d6 chuyén mon
va hoc van chua cao. Do vay, da goi la khuyén
khich, thi budc dau ta nén can nhic co thé giam
xubng mot con s6 pht hop ma cac doanh nghiép
¢ thé thuc hién duoc nhu 1a 20% téng s6 lao
dong khuyét tat tro 1én. Tuong lai, néu xét thay
tinh hinh ¢ nhiing bién d6i tich cuc, thi con s6
nay s tang 1én nhu hi¢n nay dang quy dinh la
30% hodc mot con s6 khac cao hon.

Thit hai, can b6 sung mot s6 quy dinh dé ning
cdp chat lwong chwong trinh gido duc va day

nghé cho lao dong la nguoi khuyét tdt.

Hién nay, dé nang cao chét lugng ngudn lao
dong 1a NKT thi bén canh khuyén khich nhiéu co
s& gido duc va day nghé dugc thanh lap thi dam
bao s luong nguodi dugc tham gia hoc va ndi
dung hoc ciing hét strc can thiét. Do vay, phap
luat vé lao dong 1a NKT can can nhic bd sung
cac quy dinh vé tién hanh xay dung chuwong trinh
hoc danh riéng cho dbi tugng dic biét 1a nguoi
khuyét tat, trong d6 c6 ca chuong trinh day ngoai
ngtr cho NKT [6].

Bén canh do, can ban hanh tiéu chuén vé dao
tao, boi dudng ngoai ngit va kién thuc can thiét
cho cac nganh nghé ma NKT c6 thé tham gia
dugc, dé ¢6 co so quy chiéu danh gia chat luong
cac co so gido duc nghé nghiép co6 dam bao yéu
cau hay khong? Tir d6 méi nang cao duoc trinh
d6 chuyén mén va tay nghé ciia lao dong 1a NKT,
dap ng yéu cau dit ra cua nha tuyén dung.

Thit ba, diéu chinh néi dung quy dinh vé thoi
gio lam viéc va thoi gio nghi ngoi cua lao dong
la nguwoi khuyét tdt.

Theo B§ luat Lao dong nam 2012, cac quy
dinh vé thoi gio 1am viée va thoi gid nghi ngoi
khong co6 su khac biét gitta NKT va nguoi khong
khuyét tat. Tuy nhién, lao dong 1a NKT co stic
khoe giam sat hon ngudi binh thuong do do dé
lam viéc va nghi ngoi nhu thoi gian cua nguoi
binh thuong vé 1au dai sé khién ho khong thé tru
lai lau véi mot cong viéc. Do do, can can nhéc
van giit nguyén quy dinh 1am viéc mot ngay 8
tiéng nhung kéo dai thoi gian nghi ngoi thay vi
30 phut thi tang 1én 60 phut nghi gitra gio, tinh
vao thoi gid lam viée. Piéu nay khong chi gitp
NKT c6 thoi gian nghi ngoi du 1au dé phuc hoi lai
nang luong tot nhat ma con mang tinh nhan van
sdu sac, giup NKT c6 du strc khoe vé lau dai dé
lao dong va cong hién.

Hién nay, du thao BQ luat Lao dong (sua
d6i) nam 2019 dé xuét hai phuong an trong quy
dinh vé thoi gio lam viéc. Phuong 4n 1 1a vin
giit nguyén 8 gio trong 1 ngay va 48 gid/1 tuan.



Khuyén khich thyc hién tuan lam viéc 40 gio.
Va phuong an 2 1a khong quéa 8 gio trong mot
ngay va khong qua 44 gio/1 tuan. Song, dua vao
du thdo nay thi phuong an 2 s€ mang tinh kha
thi hon 14 quy dinh mang tinh khuyén khich &
phuong an 1. Két hop giita phuong an giam gio
lam xudng con 44 gid/1 tuan va ting gio nghi
ngoi cho lao dong 1a NKT, nhu vay sé giap NKT
lao dong hiéu qua hon va phu hgp véi kha nang
phuc héi sirc khoe, khong anh huong xau dén cac
khiém khuyét vé 1au dai.

Vé quy dinh cAm sir dung lao dong 1a NKT suy
giam kha nang lao dong tir 51% trd 1én lam thém
gi0, lam viéc vao ban dém vira 1a nhan van nhung
cling vira mang tinh thach thire cho nguoi str dung
lao dong. Theo y kién cua tac gia, phap ludt vé
lao dong 1a NKT nhu ciu ting ca san xuat. Néu
NKT dong y thi hai bén ki cam két thoa thudn 1&
rang va nguoi st dung lao dong phai c6 nghia vu
tao diéu kién phu hop nhit cho lao dong 1a NKT
hoan thanh cong viéc cua minh vdi mot muc thu
lao xtrng déang.

Thir tu, phdp ludt vé lao ddng 1a nguoi khuyét
tGt can tang ché tai xir phat cac vi pham trong
linh viee viéc lam, day nghé va bao dam thoi gic
lam viéc thoi gio nghi ngoi, an toan vé sinh lao
dong

Hién nay, so v&i cac chi phi ma doanh nghiép
b6 ra dé thuc hién cac yéu cau vé tao diéu kién
lam viéc va mai truong lam viéc phu hgp cho lao
dong 1a NKT thi cac muc phat con qua thap. Pon
cu, muc phat tién dbi voi mot trong cac hanh vi
nhu: Khong bao dam vé diéu kién lao dong, cong
cu lao dong, an toan lao dong, v€ sinh lao dong
phu hop véi lao dong 1a NKT va khong thuong
xuyén cham soéc strc khde ctua ho; khong tham
khao ¥ kién lao dong 1a NKT khi quyét dinh
nhitng van d¢ lién quan dén quyén va loi ich ciia
ho 1a: “Tir 1.000.000 dong dén duwdi 3.000.000
dong khi vi pham tir 01 ngwoi dén duwdi 10 ngueoi;
b) Tir 3.000.000 dong dén duwdi 5.000.000 dong
khi vi pham tir 10 nguoi dén dudi 50 nguoi”. SO
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tién dé lap dat thang may va cau thang co tinh
ning cho NKT van dong sir dung cho 10 ting
1a 250.000.000 dong chua tinh chi phi bao tri.
Nhu vy, so voi chi phi lap dat thi sb tién phat 1a
mot con sd qua nho, diéu nay sé khong di tinh
ring de, cac doanh nghiép s& dé dang lua chon vi
pham hon 1a thay d6i. Vi vy, mirc phat phai ting
1én cao hon so véi con sb hién tai, déng thoi can
di kém voi ting cudng hoat dong thanh tra, kiém
tra, giam sat dé kip thoi xir Iy cac vi pham.
5. Két ludn
Quyén lao dong 1a mot trong sb nhirng quyén
quan trong dugc ghi nhan trong phap luat quc
té vé quyén con ngudi, dic biét 1a trong Tuyén
ngdn Quédc t& Nhan quyén nam 1948. Ddi véi
NKT, lao dong khoéng don thuan 13 viéc 1am cong
c6 tra luong, ma no 1a co hoi, 1a hi vong dé ho
duogc hoa nhap vao cong d@)ng, duoc kh'fmg dinh
minh 1a nguoi co ich cho xa hoi chir khong phai
la gdnh ndng cua xa hdi. Nam 2007, Viét Nam ki
két tham gia Cong udc vé quyén ciia NKT. Ngay
11/3/2019, Viét Nam lai tiép tuc tham gia Cong
wée 159 cia T chic Lao dong quic té vé tai
thich tng nghé nghiép va viéc 1am cho NKT. Day
c6 1& 1a hai dau mébc quan trong trong xay dung
va hoan thién phap luat vé lao dong la NKT.
Tuy van con nhiéu kho khin va han ché trong
sy twong thich vo1 ndi dung cua cac cong udc
cling nhu nhirng thach thic dit ra vé mit kinh
té - chinh tri - van héa - xa hoi. Song, day la co
hoi dé chung ta cai thién khung phap 1y, tao dung
dugc nén mong viing chic cho NKT duoc ¢ co
hoi hoc tap, lam viéc, khong bi ki thi va phan biét
d6i xtr tai moi truong coéng s cling nhu nhing
moi truong cong cong khac.
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